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7:26 p.m.
CHAIRPERSON KRESS: 1*d like to call to
order tonight a continuation of case number 98-2M of
the Washington Development Group. 1°m Jerrily Kress,
Chairperson. Joining me  this evening are
Commissioners Hood, Franklin, and Clarens. With that
we would like to continue with Wilkes Artis
preliminary matters. I would like to ask them to
come forward and see if there is anything they would
like to add to the documents that they have presented
to us or any additional witnesses.
MS. DWYER: Thank you. For the record,
Maureen Dwyer.
MR. BRENNAN: Before you begin, Ms.
Dwyer, may I remind the Chairman I know that Sheri,
who wasn®"t able to be here, was going to remind us
all that there may be other participants here who are
responding to the hearing notice that we were going
to take up other matters. We were going to let them
know early on we are only taking up preliminary
matters so that they could determine themselves
whether they wish to stay and hear that or come back.
CHAIRPERSON KRESS: Yes. Thank you. Is

that clear? There may be people here that are here
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to actually hear the case. We believe that,
unfortunately, this evening we are only going to get
through preliminary matters and so if you are here to
actually hear or testify about the case itself,
please feel free not to stay. Thank you. 1°m sorry.

I wish we could have let you know that ahead of
time. The case is being continued. Do we have a
continuation date on that? Not yet? So it will have
to be announced in the register.

MR. BRENNAN: That is our expectation.

CHAIRPERSON KRESS: All right. Thank
you. We"re missing our Executive Director tonight.
We will be letting you know through our official
notification means when this will be continuing. 1™m
sorry you"ve wasted your time coming this evening.

MS. DWYER: Again, for the record,
Maureen Dwyer with Wilkes, Artis, Hedrick, and Lane,
charted counsel for Georgetown University Law Center
which 1s a party in opposition. IT my voice goes
lower, just let me know that I need to speak up.

My understanding is that the first issue
that the Commission 1is addressing tonight 1is the
disqualification issue. We have no witnhesses on that
issue. At the conclusion of the last hearing back in

July we were asked to go through our records to pull
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whatever documents we had that showed the involvement
of Richard Aguglia in the early phases of the case.
We filed that material on July 31 with the
Corporation Counsel and there were probably two
inches of exhibits. I trust that you have those
materials.

CHAIRPERSON KRESS: Yes, we do have those
materials.

MS. DWYER: I"m not going to go through
all of them. They do set forth for you, 1 think, in
the third and fourth pages of our letter the
chronology of involvement. They also include what we
viewed as precedent for the issue In this phase of
the case and that was the same issue that came up
with respect to Mr. Steve Gell. In that instance the
determination was made that once he accepted
employment at one of the firms, that he would be
screened for participating in the case. As we went
through the documents and looked at that, that seemed
to provide additional support for what we believe
should have been followed in this case at this point
in time.

With those remarks, we had a second
filing which was done on September 1. I"m assuming

you also have a copy of that. Unless you have
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questions of me, 1 don"t see the need to repeat the
arguments and to go through those materials. The
other witnesses -- the other witness that we have is
on the other preliminary issues and 1711 wait until
you are finished.

CHAIRPERSON KRESS: We"re going to handle
each issue separately.

MS. DWYER: Right. Those are my only
comments.

CHAIRPERSON KRESS: Thank you. Any
questions?

MR. FRANKLIN: Yes.

CHAIRPERSON KRESS: Mr. Franklin.

MR. FRANKLIN: Ms. Dwyer, 1 have a
hypothetical that I would like to have your views on
in regard to the disqualifications issue. Suppose in
this case rather than an issue of ailr rights, or any
case, we don"t have to take this case, a party 1in
opposition to an application for PUD where the
Federal Government owned the underlying land had made
a motion to disqualify the two representatives of the
Federal Government on this Commission on the grounds
that they had a conflict and could not judge the case
and that those two Commissioners were necessary in

order for there to be a quorum or enough participants
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on the Commission for a decision to be reached.

Supposed Mr. Aguglia or some other member
of the Corporation Counsel staff had opined to the
effect that the two Federal Commissioners were not
conflicted of and they could participate for whatever
reason iIn the resolution of the matter. The
Commission then went on to decide the matter
favorably to the applicant. Then eight or nine years
later the same Corporation Counsel person turns up
and is on the Ilegal team of the successful PUD
applicant. Clearly i1t could be said that but for the
opinion of the Corporation Counsel the Commission
would never have moved favorably on the matter. |Is
it your view that in that circumstance as well that
Corporation Counsel person is disqualified from
further participation in the matter?

MS. DWYER: It would be my view that to
be absolutely certain and to ensure a record that was
not appealable, that that attorney should have been
screened from participating in the case and that the
other members of the firm would have erected what is
known as the Chinese Wall. I think when the Court
looks to the issue and the interpretation of this
rule, they don"t look to the precise Iissue

necessarily that the person opined on. They look to



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

whether the cases are substantially related and if
that were the same case as the earlier case of
modification or reiteration of the same planned urban
development, then 1 would say that that attorney to
be absolutely safe should have screened himself and
the firm should have erected the Chinese Wall. Yes,
I believe there would be sufficient facts to find
that the cases were substantially related and,
therefore, that extra step would be taken.

MR. FRANKLIN: That clarifies your view.
Thank you.

MS. DWYER: Yes.

CHAIRPERSON KRESS: Commissioner Clarens.

MR. CLARENS: Yes. Ms. Dwyer, on the
same lines, the courts view the language that refer
to a reasonable person finding a linkage between the
action or the lawyer iIn the previous case and the
lawyer acting now on a different case. I like
anytime they refer to a reasonable person because |1
consider myself a reasonable person. Explain to me -
- you know, and I"ve read the material. | read the
case but just the statement that you made now to
Commissioner Franklin, it seems to me that any
connection whatsoever you don"t have to pass the test

of a reasonable Ilinkage, Just any connection
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whatsoever.

IT you happen, you know, to have walked
into the hearing room, obviously perhaps that®"s an
exaggeration of what you were saying, but it seems to
me that something as remote as opining on whether
representatives of the Federal Government and the
Commission, you know, and that was something that
happens, as some of your friends would say, nine or
10 years later that have nothing to do with the issue
of the representation or the composition of the
Commission which is totally different. Explain to me
how a reasonable person makes the connection, or any
lawyer that has anything to do with a case before is
forever barred of acting on something that iIs even
remotely related to that case.

MS. DWYER: What 1 answered was what 1
think a —-

MR. CLARENS: Where®s the reasonable
connection between the hypothetical case that Mr.
Franklin said?

MS. DWYER: There may not be a reasonable
connection. If a reasonable person looked at that,
they may not understand. I as the attorney to be
absolutely safe would prefer erring on the side of

being cautious.
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MR. CLARENS: Absolutely. So the --

MS. DWYER: On appeal --

MR. CLARENS: -- might have been that.

MS. DWYER: On appeal the Court may say
that really was a very different issue and had
nothing to do with the substance of the case. The
issues of whether someone should recuse himself from
a case is often a factual issue that is decided by
the Commission members on the basis of the Commission
saying what their connection iIs and their
involvement. It"s very different than what we have
here. We have a very 1involved participation, |1
think, by Corporation Counsel in the early stages of
this case. It was not just at the Zoning Commission.

It was prior to that. It was determining the way

that the applicant in this case could acquire rights
to develop the property. It continued through the
whole question of jurisdiction. | would
argue a reasonable person might have looked at Steve
Gell"s involvement and said that was very tangential.
He was talking about whether they had to file an
application for an alley closing as part of this.
There®s no way that he needed to disqualify himself
and erect the Chinese Wall, yet everyone did that to

absolutely protect the record and to make sure that
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someone on the outside, a reasonable or unreasonable
person looking at the record, wouldn®t say first he"s
working for them and now he®"s working Tfor this
person. If someone were to look at this case, they
are looking at the same property, the same developer,
the same project, the same case number, reinstatement
of the same Zoning Commission order, and I think as a
reasonable person it would be very difficult for them
to separate them and say that was one case and this
is another.

MR. CLARENS: As a reasonable person, the
issue of the matter in which the attorney was
involved are two different matters. You have a
matter of the issue -- regardless of the other issues
is a matter of whether this Commission had
jurisdiction over the air rights and he opined on
that and this Commission didn"t act, as a matter of
fact, and then it came in a different way to the
Commission.

The issues now that he"s representing are
materially different. | don"t speak lawyerese so |
might not be talking the same language the way that
you express i1t but, again, as a reasonable person why
would 1 consider these are the same matter? They are

about the same PUD but within the same PUD there
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might be different matters or not.

MS. DWYER: The purpose of the rule is
not -- the rule doesn"t say for the same issue and if
that issue comes up again. In a case the same issue
doesn®"t come up again. An 1issue is decided and the
Commission or the agency doesn®"t go back and revisit
that issue. But that doesn"t mean that the issue is
not part of the case. The involvement at the
beginning to me was a very strategic involvement. It
was basically saying how can we make this thing
happen? How does it get all put together? That
continues. It"s still a Air Rise project. There 1is
a Qland disposition agreement. It s still this
developer through agreement with DHCD. 1It"s still a
matter before the Zoning Commission. It"s still a
question of the appropriateness of this mixed use
development over the air rights over the Center Lake
Freeway. The fact that the same issue Is not going
to come up again because the Commission isn"t going
to revisit it again doesn"t mean that, therefore,
there®s no need to disqualify anyone.

The Court does not look at one issue. In
the Brown case they had very separate cases. They
had litigation before the Zoning Commission over

height question, and then they had a special
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exception application before the Board of Zoning
Adjustment for a parking request. We"re talking
about the same case before the same agency
reinstating a prior approval, going back to that
prior approval, modifying the plans, changing the
uses. Everything is before you. We have the same
rights on an appeal to challenge the air rights, the
jurisdictional issues and any of the issues that have
come before this case. They are part of it. The
fact that they were decided at one point in time and
this case happens to be still going on after 10 years
doesn®"t mean that those issues are not very germane
to the proceeding.

MR. CLARENS: Talk to me a little bit
about the agreement that terminated the appeal of the
Zoning decision of 1990 between Georgetown University
and the applicant and how would -- does that in
anyway prevent Georgetown now of appealing a new
order if this Commission were to issue a new order?

MS. DWYER: No, the parties reached an
agreement at that time. There were settlement
discussions which eventually led to the agreement
between the developer and Georgetown University
having to do with some design modifications. The

withdrawal of that appeal meant we would not be able
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to take that particular appeal. But when --

MR.  CLARENS: The issue then 1is
jurisdiction.

MS. DWYER: Right.

MR. CLARENS: Which is the issue that Mr.
Aguglia represented to the District of Columbia. At
least as far as you"re concerned or your client is
concerned, It is not available.

MS. DWYER: In each succeeding case we
have preserved all of those issues and all of the
records of the prior cases have been incorporated in
the most recent case and we would do the same thing
here. We have preserved our right to raise any
issues on appeal. When you issue an order in this
case, that order would be subject to the same rights
of appeal and all of the 1issues that we have
preserved, we would be able to visit with the Court
in that appeal.

MR. HOOD: 1 just have one question for
Ms. Dwyer.

CHAIRPERSON KRESS: Sure.

MR. HOOD: Even before the
disqualification issue you still had some problems
with the project? You can just give me a yes or no

answer .
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MS. DWYER: Yes. The other preliminary
issues had to do with the agreement, design issues,
and use issues. Yes.

MR. HOOD: That"s all. Thank you.

CHAIRPERSON KRESS: Thank you, Ms. Dwyer.

Next we would like to hear from Hutton and Williams
and see iIf they have any additional documentation,
witnesses, or anything they would like to add. Ms.
Schneider.

MS. SCHNEIDER: Good evening members of
the Commission. I"'m Pauline Schneider, Hutton and
Williams. I*m representing the Washington
Development Group this evening. I'm a little
frustrated, 1 guess, because Georgetown did file a
submission to the Commission and we thought we were
following your request to file a submission as well.

For reasons that are not entirely clear to us, our
submission was returned. Notwithstanding that, we
have just received a copy of Georgetown®s subsequent
submission that was made part of the record that was
responding to our --

CHAIRPERSON KRESS: Yours has been made
part of the record.

MS. SCHNEIDER: Has it now?

CHAIRPERSON KRESS: Oh, yes. 1"m sorry.
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Yes. 1 think there was some confusion at one point.
Again, our Executive Director isn"t here. Yours 1is
in the record.

MS. SCHNEIDER: It is? Okay.

MR. CLARENS: It is iIn the record and we
read it.

CHAIRPERSON KRESS: And we have read it.

MS. SCHNEIDER: Thank you very much. |
appreciate that.

MR. BRENNAN: I thought that had --

MS. SCHNEIDER: It has not. We have made
phone calls and our phone calls have not been
responded to.

CHAIRPERSON KRESS: Unfortunately the
individual --

MR. CLARENS: We read even the memorandum
in which you mentioned that.

MS. SCHNEIDER: Great. Thank you very
much .

CHAIRPERSON KRESS: 1°m sorry that hadn®t
been cleared up earlier.

MS. SCHNEIDER: 1It"s hard to know exactly
where to begin here. | think 1 would like to try to
clear up a couple of items that counsel for

Georgetown raised because 1 do think they need to be
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clarified. Counsel is taking the position that any
item whether it was previously decided is subject to
appeal again in this matter. It Is true that the
previous issue was dismissed by agreement of the
parties, the 1issue of jurisdiction, but it was
dismissed with prejudice by the Court so | do not
believe i1t"s appealable again. 1 don"t believe the
jurisdictional issue could be before the Zoning
Commission.

Secondly, 1 think 1 would really like to
call a couple of witnesses this evening jJust to
clarify some issues that may be lingering in your
minds because 1 do think it"s important, as Mr.
Clarens made the point and as Mr. Franklin made the
point about let"s be clear what has transpired here.

Let"s be clear about what Mr. Aguglia®s role was.
Let"s be clear about what information he may or may
not have had all those many years ago. So what |1
would Hlike to do is have Mr. Aguglia under oath
answer a couple of questions for you this evening to
make sure that it 1is absolutely clear what
information Mr. Aguglia was privy to and what he
wasn"t. 1 think what you®"ll find is that everything
that Mr. Aguglia addressed in his written

communication to this Commission was information that
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was in the public record. All he did was to
interpret statutes and regulations for  this
Commission. With your pleasure, | would like to ask
Mr. Aguglia to come forward so we can just answer a
couple of questions under oath on the record so we
can be clear and dispose of some of the iIssues that
seem to be underlying this issue.

MR. AGUGLIA: With your permission?

CHAIRPERSON KRESS: Yes.

MS. BROWN: Do you swear or affirm that
the testimony which you are about to give will be the
truth, the whole truth, and nothing but the truth?

MR. AGUGLIA: 1 do.

MS. BROWN: Thank you. Please be seated.

MS. SCHNEIDER: Mr. Aguglia, could you
tell us when you were employed by the Corporation
Counsel of the District of Columbia?

MR. AGUGLIA: My name is Richard Aguglia
for the record and |1 worked approximately from
December 1972 until February 1990, approximately 17,
18 years.

MS. SCHNEIDER: And was part of your
responsibilities as Corporation Counsel to advise
from time to time the Zoning Commission on matters?

MR. AGUGLIA: Yes, beginning roughly from
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1986 through 1989.

MS. SCHNEIDER: And, Mr. Aguglia, did you
have an occasion to advise the Zoning Commission with
respect to any matters related to a PUD application
of the Washington Development Group to zone air
rights over the Center Lake Freeway?

MR. AGUGLIA: Solely on the air rights
and streets.

MS. SCHNEIDER: Could you be specific
about what the nature of your advice was?

MR. AGUGLIA: My role was to interpret
statutes and regulations to advise the Commission if
it could 2zone the air rights over Center Lake
Freeway. I think there was a subquestion about
closing public streets. In the first memorandum |1
advised the Commission that it could not do so
without more -- without a private right involved
because the property was -- the ailr rights were
unzoned, D.C. owned, and the Commission had no
authority over that. And the second opinion, which
was given roughly in May of 1989, 1 said that under
the Community Development Act with a new applicant in
a private recognizable right that they could do so.
The decisions were made on -- everything was on the

record. Counsel would file something and make sure
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the other counsel got a copy and then they would file
something. Everything was on the record. There was
no confidential information.

MS. SCHNEIDER: Mr. Aguglia, did you have
any reason to review and to advise this Zoning
Commission with respect to the merits of the actual
PUD application?

MR. AGUGLIA: No. In fact, there 1is
something in the record that Georgetown has given and
I have given that iIndicates that after the
jurisdictional question was answered that the case
was shipped off to another division and that was
before the public hearing on the merits.

MS. SCHNEIDER: Okay. And, Mr. Aguglia,
when did you leave the corporation counsel and became
employed by Hutton and Williams?

MR. AGUGLIA: February of 1990.

MS.  SCHNEIDER: Since you"ve been
employed by Hutton and Williams have you had any
occasion to discuss the PUD over the air rights with
anyone from the Washington Development Group?

MR. AGUGLIA: The one that was approved?

MS. SCHNEIDER: Yes, the prior approved
PUD.

MR. AGUGLIA: The prior approved PUD,
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never.

MS. SCHNEIDER: And what -- go ahead.

MR. AGUGLIA: Until February of -- until
January of 1998.

MS. SCHNEIDER: And in January of 1998
what caused you to have discussion on that?

MR. AGUGLIA: All right. Apparently Mr.
Monts Ms. Schneider who then talked to me about the

case. At that point in time | read the Brown v. BZA

case and reviewed the facts of this case, of the
proposal. The proposal was to extend the -- expand
the project. It did not involve any air rights. It
was on land. It was on a deck that had already been

built In the 1960°s. I read the Brown v. BZA case

and noted that in that particular case the Government
attorney had discussed air rights. That was one of
the issues that was in the case that Ms. Dwyer did
not mention in her opening testimony to the
Commission. Then subsequently the Government
attorney went over to the private practice and then
gave advice on a special exception for parking the
BZA said no conflict, no disqualification. The Court
of Appeals withheld that. Based upon that 1 agreed
to take on representation.

MS. SCHNEIDER: So iIt°s your testimony
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that prior to undertaking this representation you
reviewed the record and you made a decision that
there would not be a conflict?

MR. AGUGLIA: That"s correct.

MS. SCHNEIDER: Okay. Thank you.

CHAIRPERSON KRESS: Thank you. Just a
second.

MR. AGUGLIA: Yes.

CHAIRPERSON KRESS: Does that complete
your presentation?

MS. SCHNEIDER: No, 1 would like to call
Mr. Monts as well.

CHAIRPERSON KRESS: Well, perhaps we
should go -- would you like to go ahead and question
Mr. Aguglia now or wait until --

Well, go ahead. You had a question.

MR. CLARENS: I only have one question.

CHAIRPERSON KRESS: We might call you
back for questions.

MR. CLARENS: I only have one question.
I understand the connections between what you were
doing and what you are doing in reference to the
Zoning Commission. At any point during your
employment with the Corporation Counsel did you act

under the direction of the mayor or the council or
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any other D.C. agency iIn matters related to this
particular PUD or the entity, the way that they could
come about it? What 1initiated it? There"s a
memorandum in which you say the Commission doesn"t
have authority. Then there is this process of the
Community Development Act and [legislation was
required as a result of that. Can you talk to me a
little bit about it?

MR. AGUGLIA: The normal process is the
Zoning Commission through the Executive Director, and
I believe at that point it was Mr. Curry, would write

a request for advice to the Corporation Counsels

Office.

MR. CLARENS: Correct.

MR. AGUGLIA: 1 was the deputy. | would
have assigned i1t to Mr. Gell and, 1 think, Mr.

Maszack was working with Mr. Gell at that point.

MR. CLARENS: Okay.

MR. AGUGLIA: So we do not interfere in
the process. You ask us for advice. We were not out
here asking to give you assistance.

MR. CLARENS: Did any other agency or any
other part of the D.C. government come to you or come
to Corporation Counsel or to your office?

MR. AGUGLIA: 1 don"t think so. I don"t
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recollect. It"s been nine or 10 years. The request
came from the Zoning Commission. I assigned it to
the appropriate people. They then the first go-round
agreed with Georgetown that there was a problem. All
right? 1 would add at that point Mr. Gell left the
office and he went with Jones Day and the exact same
issue was still pending with the Commission. That"s
why he recused himself. It was the identical issue.

IT you look in the files there, both Mr. Curry and
Margaret Hines said it was the identical issue and he
had to get out. It was far different from Ms. Dwyer
testified.

MR. CLARENS: So the suggestion of the
way in which this case came back to the Zoning
Commission, in your opinion, appropriately so as a
Community Development Act project or --

MR. AGUGLIA: I believe the law was
already in effect then. Again, I1"m going back 10
years but it was researched the law was already in
effect and it provided a mechanism. From our
personal standpoint the Zoning Commission certainly
could zone air rights but it had to be done according
to our interpretation of the law and regulations and
that was it. There was no information that I

gleaned. I would never call a party. They would
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submit information on the record with a copy to the
other side and the other side would comment. If we
were asking questions, it was on the record filed in
the Zoning Commission file with copies to both sides.

MR. CLARENS: The point I"m trying to
clarify is this second way of doing things, not the
original, the way that actually made it work, that
was iInitiated by the developer, by the D.C.
government, by the D.C. government and the developer,
and then they came to you and they said, "Is this
going to work?" And you said, "Yes, the law ...
etcetera, etcetera. Did you then render an opinion
which then you forwarded to the Zoning Commission
that, in fact --

MR. AGUGLIA: My recollection, sir, is
that they filed a new application based upon our

first decision which said no and then the Zoning

Commission sent it back to us again for our advice.

Same deal. I"m not going out for information. The
request came from the Commission to us. We would
then satisfy the Commission™s request. Our client

was the Commission.
MR. CLARENS: So it is your recollection
the government went back to you and said, "Now this

thing i1s before us again but it"s coming now this
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way -
MR. AGUGLIA: That"s correct. My client
was the Commission.

MR. CLARENS: And then you said, "This is

MR. AGUGLIA: That"s correct.
MR. CLARENS: "This way you have the

authority to do it. That®"s a summary of what your
activity was?

MR. AGUGLIA: Yes.

MR. CLARENS: Very good. Okay. Thank
you.

MR. FRANKLIN: Madam Chair, 1 have just

three questions.

CHAIRPERSON KRESS: Mr. Franklin.

MR. FRANKLIN: For the vrecord, Mr.
Aguglia, 1 would just like to ask you three questions
and you can answer them very, very briefly. 1711 ask

them very quickly.

MR. AGUGLIA: Yes.

MR. FRANKLIN: While you were Corporation
Counsel staff did you come into the possession of any
confidential information that might be disclosed to
the prejudice of this Commission in this pending

matter now?
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MR. AGUGLIA: Now.

MR.  FRANKLIN: Did you come into
possession of any information through the exercise of
your power as Corporation Counsel that if disclosed
would prejudice Georgetown University or any other
opposing party?

MR. AGUGLIA: No.

MR. FRANKLIN: While you were in the
Government did you initiate structure and neglect
this matter in the hope of using it later for private
gain eight years later after the event?

MR. AGUGLIA: No.

MR. FRANKLIN: Thank you.

CHAIRPERSON KRESS: Thank you.

MS. DWYER: 1°d like —-

CHAIRPERSON KRESS: We"re going to hear -
- excuse me. We"re going to hear the rest of the
testimony and then Tfinish our questions and then
allow you. 1Is that all right or would you --

MS. DWYER: That"s fine. I just had a
couple of questions of clarification.

CHAIRPERSON KRESS: I thought you would
probably want to have some.

MR. BRENNAN: Very quickly, we"ve talked

about confidential information. I wanted to address
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information that would be considered nonpublic. In
other words, it might not be precluded from being
released because it was confidential but other than
the legal matters required to review the particular
legal question put before you, were any nonpublic
information made available to you?

MR. AGUGLIA: I do not believe any
nonpublic information was available to me. My
practice was everything was on the record and 1 would
not accept anything unless it was on the record.

MR. BRENNAN: And iIn answering the legal
question posed to you, what kinds of documents did
you need to refer to, legal treatises?

MR. AGUGLIA: Basically review of the
statutes and regulations, the Community Development
Ad which is in the D.C. Code Title V.

MR. BRENNAN: And did you need to review
any of the particular PUD documents for that?

MR. AGUGLIA: No, the 1issue was never
what was going to be on there. That was the Zoning
Commission®s responsibility. The question was could
they build over the air rights. That was the total
focus and after 1 answered the question ship the case
out to another division.

MR. CLARENS: Could we zone the air
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rights.

CHAIRPERSON KRESS: Right.

MR. AGUGLIA: Rezone.

MR. CLARENS: Not what could be built but
could we zone the air rights.

CHAIRPERSON KRESS: Right, could you zone
them. That"s the sole issue.

MR. AGUGLIA: That"s right.

MR. BRENNAN:  You"ve used the shorthand
twice of ship the case out. Can you expand on that a
little bit by what you meant?

MR. AGUGLIA: After my division rendered
advice the Zoning Commission on the ability to rezone
or zone the air rights, nothing to do with the
merits, the case was then transferred to Margaret
Hines®™ division for any review of the merits
whatsoever and it was sent over before the public
hearing. There"s a letter or memorandum in the file
to that effect.

MR. BRENNAN: Did any questions related
to this come back to you or your division after that
but before your departure from the D.C. government?

MR. AGUGLIA: Didn"t come back to me. 1
cannot say If it came back to anybody in the division

without my knowledge but 1 doubt it because
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everything would go through the deputy to be funneled
out. IT that practice was followed, then nothing
would have come back. In fact, the whole Impetus was
that nothing would come back with respect to the case
after we rendered our opinion on the jurisdictional
Issues.

MR. BRENNAN: Thank you.

CHAIRPERSON KRESS: 1 would just say, Ms.
Dwyer, perhaps 1 have not been fair since it sounds
like we"ve asked a lot of questions. IT you would
like to ask questions now of Mr. Aguglia, that might
be appropriate.

MS. DWYER: All right. I just have a
couple of questions for clarification. When we were
going through the documents, and this may have been
behind your question, we came across a September 14,
1988, opinion or whatever that was signed by you
which would seem to predate your involvement with the
Zoning Commission and it went to the authority to
disclose of the air rights to the Community
Development Program. Were you involved at that stage
of the process?

MR. AGUGLIA: I believe iIn "88 and "89
the issues of jurisdiction came forward and the Ffirst

opinion was rendered in Georgetown"s favor and the
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second was in the developer®s favor.

MS. DWYER: This 1is not the Zoning
Commission right here. This iIs a question of the use
of the Community Development Block Grants Program to
dispose of the property. Did you have meetings
with --

MR. BRENNAN: Why don"t you identify the
document?

MS. DWYER: It"s behind -- well, it"s
behind Tab B of our first filing, the thick one, and
it"s a document that says --

MR. BRENNAN: Who is it from and what"s

the date?

MS. DWYER: Excuse me?

MR. BRENNAN: Who is it to?

MS. DWYER: It"s not. It was an
incomplete document. It doesn®"t have -- it"s a memo

of some sort or page out of something but it was
incomplete In our records and it"s just a page that
says that 1it"s the recommendation of Corporation
Counsel that the disposal of the air rights could be
through the Community Development Program and it"s
signed by Richard Aguglia and it"s dated November 14,
1988. Behind that is a copy of the mayor®s order

dated August 24, 1998, which talks about the
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Washington Development Group Project and the
Community Development Block Grant Program. I was
Jjust asking whether he was involved at that point in
time which seemed to predate the filing with the
Zoning Commission.

MR. AGUGLIA: I wish that there was more
parts to this document so | could identify it. |
will say that in "88 and "89 the issue surfaced and
that"s when 1 rendered the various opinions.

MS. DWYER: I guess my only other
question is is this your signature?

MR. AGUGLIA: That"s my signature.

MS. DWYER: All right. There"s one other
document.

MR. AGUGLIA: What was the date of my
first opinion? 1988.

MS. DWYER: Yes, November of "88. That
other document was signed in September so it was
prior to your First opinion. A few documents back is
another document dated January 9, 1989, and that
seems to be an opinion from counsel for the applicant
to Corporation Counsel concerning the Jlack of
necessity to seek legislation to close the streets.
Your name was indicated as one of the addressees of

that memo. Were you involved at that point in time
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with the question of the lack of necessity to close
the alleys?

MR. AGUGLIA: If it was between "88 and
89 there was probably some issue, yes, involved.

MS. DWYER: And was this the issue that
Steve Gell was involved with as well? Is this the
issue that he was asked to address?

MR. AGUGLIA: he may have been but he was
clearly in the loop as far as the jurisdiction of the
Zoning Commission to zone the air rights.

MS. DWYER: Steve Gell was in the loop on
that issue as well?

MR. AGUGLIA: Because Maszack worked for
him. He was the chief of the Land Use Section.

MS. DWYER: And you were in that loop as
well?

MR. AGUGLIA: Yes.

MS. DWYER: Do you recall at that point
in time were there any meetings with the developer at
which other parties were not in attendance or is your
testimony that all of those meetings, even on the
alley closing 1issue, took place either before the
Commission or with full participation of all parties?

MR. AGUGLIA: I"m not sure on the alley

closing. I simply don"t know. This was a memo from
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Kirt White to us. It wasn"t from me to him so 1
couldn®t control what he was doing.

MS. DWYER: Do you recall meeting with
him on this issue?

MR. AGUGLIA: I don"t. It was on the
record. Right? This is in the record of the Zoning
Commission?

MS. DWYER: These are in our case files.

I don"t know if this was in the record of the Zoning
Commission at that point in time or not. It doesn™t
have a case number.

MR. AGUGLIA: All right. But then you
had notice obviously it was in your Ffile.

MS. DWYER: At some point in time. I™m
not sure we had a notice at the time that it happened
but at some point. Just so | understand the
distinction between Steve Gell®"s participation and
your participation --

MR. HOOD: Excuse me. Could you speak up
a little bit?

MS. DWYER: Yes. I™m just asking him to
distinguish between Steve Gell®"s participation and
his participation.

MR. AGUGLIA: When Mr. Gell -- before Mr.

Gell left the issue of the Commission®s jurisdiction
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to zone the air rights or rezone the air rights was
on the table. He left and then with Jones Day and
that precise issue was still on the table. The
subsequently my division and | issued the opinion to
the Zoning Commission that they could zone them. It
was the precise issue before the Zoning Commission
before and after so he was clearly conflicted out of
the situation.

MS. DWYER: |If a party in this case were
to raise that issue today with the Zoning Commission
by filing a motion to dismiss on the basis that the
Commission has no jurisdiction, would that disqualify
you?

MR. AGUGLIA: We would then file a motion
in opposition with Corporation Counsel to say that
that issue had been decided in the Court of Appeals
and could not be raised again and cannot be raised
again. It"s over.

MS. DWYER: It would be raised in the
context of this case, though, and it would be up to
the Court to decide whether i1t could be raised.

MR. AGUGLIA: it"s over and it"s dead.
You withdrew your appeal. It"s dead. You can"t
reraise 1It.

MS. DWYER: What about raising --
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MR. AGUGLIA: If you could reraise it, it
would knock the whole Court system. You could raise
the issue every since time and the case would never
be over. That"s the whole idea of res judicata.

MS. DWYER: Is it your testimony then
that once a case is decided that, in that case, we
lose appeal rights even though you come back to the
Commission five or six times with new orders and new
cases that each of those times we have lost our right
to appeal?

MR. AGUGLIA: On the air rights. O0n the
air rights.

MS. DWYER: That issue was not decided by
the Court. It"s an issue before the Commission.
Does this case involve the use of air rights over the
Center Lake Freeway?

MR. AGUGLIA: The issue was disposed of.

MS. DWYER: No.

MR. AGUGLIA: No.

MS. DWYER: It does not.

MR. BRENNAN: I think that"s enough.

MS. DWYER: No, 1 just want to --

MR. BRENNAN: You“"re arguing.

MS. DWYER: We"re separating, 1 think --

I mean, | would agree if we"re just talking about a
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site north of Massachusetts Avenue but when the
original PUD is back before the Commission which does
include air rights, and the Land Disposition
Agreement, and all of the things that were part of
the earlier case, and also includes changes to it, is
it still your belief that that issue is not before
the Commission today?

MR. CLARENS: But, Ms. Dwyer, 1"m sorry
for interrupting but the air rights issue does not

really extend or modify what is going on top of the

air rights. It"s being modified as part of this
request. But the air rights issue we"re not
extending. Nobody*s asking. My understanding is

that no one is asking for an extension of the air
rights. The air rights issue is not to a reasonable
person a factor in this case it seems to me.

MS. DWYER: I guess --

MR. CLARENS: Of course it"s there.

MR. BRENNAN: The dismissal was with
prejudice.

MS. DWYER: I guess the question 1is
whether --

MR. BRENNAN: We"ve now gotten to the
argument that it may be before the Court of Appeals

if they want to but it"s dismissed with prejudice.
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MR.  CLARENS: It"s dismissed with
prejudice which means that it cannot be an issue.

MS. DWYER: That appeal was dismissed
with prejudice on that particular case. ALl I™m
saying is this is going to be -- this is a different
case to the extent that you"re adding some area and
changing some uses, there will be a new Zoning
Commission order, and each time that the parties have
been before the Commission, all of those legal issues
have been preserved and a part of the record in that
entire record is part of this case.

MR. CLARENS: Yes, but, Ms. Dwyer, you
cannot have your cake and eat it, too. Either it"s
the same case or it"s not the same case. |If it is a
different case, then Mr. Aguglia doesn"t have
anything to do with this case iIn his actions as WD
Corporation Counsel 10 years ago. Then if this is
the same case, then the case was already decided and
decided with prejudice, which means that it cannot be
raised again. It looks to me that -- 1 mean either
this Is a new case, have nothing to do with it, and
you can appeal any of our decisions and, therefore,
his involvement would be an issue in the original, or
this is part of the same case, iIn which case this

issue in which he was 1involved has already been
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decided.

MR. BRENNAN: Do you have any further
questions of Mr. Aguglia?

MS. DWYER: No, I have no further
questions.

MS. SCHNEIDER: I"d like to call Mr.
Monts, please, for a moment.

MS. BROWN: Do you swear or affirm that
the testimony which you are about to give will be the
truth, the whole truth, and nothing but the truth?

MR. MONTS: 1 do.

MS. BROWN: Thank you. You can have a
seat.

MS. SCHNEIDER: Could you state your name
and position for the record, please?

MR. MONTS: My name is T. Conrad Monts
and I am chairman of the Washington Development
Group.

MS. SCHNEIDER: Mr. Monts, does the
Washington Development Group own air rights over the
Center Lake Freeway?

MR. MONTS: Yes, we have a long-term
lease.

MS. SCHNEIDER: Okay. And, Mr. Monts,

has Hutton Williams vrepresented the Washington
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Development Group in the past?

MR. MONTS: Yes.

MS. SCHNEIDER: Could you advise the
Commission when Hutton and Williams represented the
Washington Development Group in the past?

MR. MONTS: I believe we retained the
firm iIn 1987 or "88 to represent us on, as a matter
of fact, a zoning matter. I believe that
representation lasted through the order -- no, the
hearing, the final hearing which might have been in
February of 1990.

MS. SCHNEIDER: At that time did you have
any discussions with Mr. Aguglia when he was iIn his
employment at the Corporation Counsels Office?

MR. MONTS: None whatsoever.

MS. SCHNEIDER: Mr. Monts, when did you
make a decision to request -- to expand -- to change
the nature of your approved PUD and to attempt to
expand the housing off site?

MR. MONTS: We bid the Security and
Exchange Commission, 1 believe, in 1995 and "96 part
which wound up staying where they were so nothing
ever got built there but part of the exit interviews
indicated that they were very concerned what was

happening on the site across Mass. Avenue. As you
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know, it"s got trailers and it was overgrown and this
sort of business. At the time we didn"t have an
answer for that. In, 1 believe, late 1996 we
inquired of RLA which owned the property what plans
they had for developing that property and we
understood they had none. We then did some research
and subsequently submitted a proposal either in late
"96 or early 1997. The research that we did
indicated that the deck that"s built over that
portion of the freeway was, iIn fact, designed for
housing and could only hold housing on it so whatever
happened on that deck had to be housing. 1 believe
the Board of the Redevelopment Land Agency approved
it in the Spring of "97 so that"s when we sort of did
that.

MS. SCHNEIDER: Did Hutton and Williams
provide you any legal advice with respect to your
request to the RLA for an exclusive right agreement
on that site?

MR. MONTS: None whatsoever.

MS. SCHNEIDER: At what point did you
approach Hutton and Williams about representing you
in this matter?

MR. MONTS: We --

MS. SCHNEIDER: I"m talking about the
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modification of the current PUD.

MR. MONTS: We originally retained Angela
Vallot who was at Arent Fox and Angela filed the
application and the request for the extension, |1
believe, in August of 1997. Ms. Vallot informed us
in September of 1997 that she was leaving the private
practice of law. | think she was going to work for a
large company. We then chose another firm, Linnows
and Blocker, 1 believe, which might have been in
October or November of 1997. We subsequently found
out that there were a lot of conflicts which they had
from a number of applications which they were
handling. |1 believe we were informed by them in late
December 1997 that they could not represent us on
this case. I called Hutton and Williams in early
January 1998 and 1 believe that"s when the
representation started.

MS. SCHNEIDER: So you approached your
third string quarterback in January of 1998. Is that
your testimony?

MR. MONTS: Save the best for last.
That"s right.

MS. SCHNEIDER: Who did you call at
Hutton and Williams?

MR. MONTS: Pauline Schneider.
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MS. SCHNEIDER: Okay. And did you ever
call Richard Aguglia when he joined our firm in 1990
to that point that you recall on any matters related
to this particular -- either the prior PUD or this
modification prior to January 19977

MR. MONTS: Absolutely not.

MS. SCHNEIDER: Okay. Have you ever, or
do you believe you have ever had any discussions that
would lead you to believe that Mr. Aguglia might have
had any information to share with you that he learned
in the Government?

MR. MONTS: Not at all. No. The answer
IS no.

MS.  SCHNEIDER: I have no further
questions, Mr. Monts.

MR. MONTS: Thank you.

CHAIRPERSON KRESS: Let me just check.
Ms. Dwyer, do you have any cross-examination?

MS. DWYER: No, I don"t.

MR. BRENNAN: Can 1 have a clarification?

CHAIRPERSON KRESS: Certainly.

MR. BRENNAN: There"s been a lot of focus
on the actual conversation that you might have had
with Mr. Aguglia. [I"m interested in the period when

these early jurisdictional issues were in play
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whether you made available to the Office of
Corporation Counsel, or would have made available to
the Office of Corporation Counsel any information
that you would have not made public that wouldn®™t
have been available to anyone else with an interest
in this project?

MR. MONTS: In the early case, if we"re
going back to "88, "89, and "90, we were represented
by two law firms, Jones Day and Hutton and Williams.

We had no dealings whatsoever of any kind either
verbally or shipping documents to the Office of
Corporation Counsel. 1 did not -- I think the Ffirst
time 1 saw Mr. Aguglia was at a hearing where he read
an opinion or gave an opinion or something to that
effect and | had no dealings with him whatsoever.

CHAIRPERSON KRESS: All right. Thank you
very much.

Did you have anything else to add?

MS. SCHNEIDER: No. I just would say I
think that it"s, you know, a little frustrating to
hear counsel argue so hard about the need to
disqualify us based on a case that clearly was
decided to the advantage of her firm and when the
facts are substantially different where we are not

dealing with the same property, the same parties, or
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the same 1ssues. I just would hope that this
Commission would rule in our favor and let us get on
hopefully to the 1issues 1iIn this request for a
modification of this PUD. Hopefully we can see the
development of a property, a tax paying property for
the District that will bring jobs to the District of
Columbia and will be a real economic benefit to this
jurisdiction. So 1 would just hope we can move
forward and 1 would urge you

to —— well, let"s move on.

CHAIRPERSON KRESS: All right. Thank
you.

MS. SCHNEIDER: Thank you.

CHAIRPERSON KRESS: Ms. Dwyer, did you
have any last comments before we --

MS. DWYER: No, we have no Tfurther
comments.

CHAIRPERSON KRESS: Thank you. At this
point I would like to ask Corporation Counsel if they
would like to opine on this for the Commission prior
to our discussion.

MR. BRENNAN: I think the parties have
put before you the proper standard but 1 want to go
over them with you as indicated. When we last met

the Court has been very clear that it 1is the
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Commission®s job to make this determination. |1 think
it Is your determination to make rather than this
office"s. What 1 think that you need to use to guide
you is to begin with 1.111(a), "A lawyer shall not
accept other employment iIn connection with a matter
which is the same as or substantially related to a
matter in which the lawyer participated personally
and substantially as a public officer or employee."

I think tonight"s presentation has
highlighted some of the Instances addressing all
three of these elements. 1 don"t think there"s been
a dispute as to Mr. Aguglia®s personal and
substantial involvement in the initial jurisdictional
questions. What we"ve gone on to is the fact whether

or not that is substantially related to the Brown

decision which is the leading case. I think it is
important to remember this Is not an appearance of
impropriety case. What the Court recognized here in
dealing with these revolving-door cases Is there are
three particular concerns that are addressed by this
professional rule of conduct. Those  three
improprieties are the possibility that the lawyer may
disclose confidential information to the prejudice of
the Government client, may use iInformation, not

necessary confidential information, obtained through



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

the exercise of Government power to the prejudice of
the opposing litigants, and while in Government may
have initiated structure or neglected a matter in the
hope of using it later for private gain. |1 think as
you review the facts and the documents submitted
here, those are the three things that you®ll be using
as a benchmark for determining whether it is
substantially related.

The Brown decision does talk about the

dangers of too broad a brush when dealing with public
attorneys and not trying to create a disqualification
and only a broad disqualification which would set up
a two-tier system. It does, nevertheless, underscore
the iImportance of your looking at these issues when
they are presented to you and using the standards
they have set out there.

There was some suggestion that i1f you
find the reasonable person could infer that they are
the same matter, because of those concerns about not
having a two-tier system, what you have to do is go
on. In cases where the complainant®s evidence shows
that the factual context of the two or more
transactions overlap in such a way that a reasonable
person could 1infer that the former Government

attorney may have access to iInformation legally
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relevant to or otherwise useful 1In a subsequent
representation, the complainant will establish a
prima facie case showing that the transactions are
substantially related. Then the burden goes on to
the former Government attorney to show that he or she
could not have gained access to that information
during the first representation. That is information
that is nonpublic information. You have
certainly had a lot of submissions before tonight®s
hearing and submitted additional evidence.

CHAIRPERSON KRESS: Thank you.
Colleagues, what"s your pleasure?

MR. FRANKLIN: Madam Chair, 1 would like
to move the dismissal of this objection to the
qualifications of Mr. Aguglia to participate in this
matter for the following reasons. I believe the
actual elements of the PUD or the application of our
PUD regulations to this project are immaterial to the
legal issues involved in the jurisdictional questions
upon which he originally opined. Second, 1 believe
that Mr. Aguglia has shown that he did not have
access to information either now useful to his client
or harmful to an opponent or to this Commission that
was not otherwise available to the public. Third, 1|

believe there does not appear to have been any
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activity on his part that seems to have been
motivated by any desire for personal gain because of
the almost 10 years that elapsed between his original
participation and his current representation.
Therefore, 1 believe that the purposes behind the
rules which we are applying here clearly indicate to
me, at least, that we are not confronted with any
real issue in terms of qualification. 1 would move
for the dismissal of this objection.

CHAIRPERSON KRESS: Is there a second?

MR. CLARENS: Yes, 1 second it.

CHAIRPERSON KRESS: Offer of motion has
been made and seconded. Any further discussion on
the issue?

MR. HOOD: Madam Chair, 1is this the
appropriate time for me to ask counsel, I1°'m not
understanding on page -- is this the appropriate
time?

CHAIRPERSON KRESS: It s still on the
disqualification issue?

MR. HOOD: Right.

CHAIRPERSON KRESS: Sure. Go ahead.

MR. HOOD: Page 4. It"s In the second
paragraph where it says, "The Court noted the Legal

Ethnics Committee®s suggestions.' Could you just
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give me that in layman®s terms?

MR. BRENNAN:  The Brown case, all the
parties have correctly noted, is the leading case.
In that case the Court went through an extensive
discussion of a number of the concerns that the
public had with the revolving door. It was suggested
there they knew that not all of those could be
addressed by any rule other than absolute bar. The
three concerns that we"ve identified tonight were the
principal concerns underlying the professional.

It was an iImportant case and the Legal
Ethnics Committee of the bar, which has got a
separate charge to oversee the professional
responsibilities and ethnics of the bar, submitted
what they call a friend of the Court, an amicus
brief, which also addressed all the concerns of the
revolving door and adopted what the Court recognized
was a parallel approach about whether this burden
would shift if there had been a suggestion that a
reasonable person might think the matters are too
close. The Court suggested at that point that the
attorney would show how they did or did not have
access.

Among the things that the Legal Ethnics

Committee had indicated iIn their briefs, that the
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Court, or a body such as yours, should take a look at
in decided whether matters were substantially the
same which is sometimes a hard factual discussion, is
the amount of time in between the two transactions
that people are trying to determine whether they are
the same or not. The Legal Ethnics Committee are
trying to determine whether they are the same or not.
The Legal Ethnics Committee had suggested that the
continuation of time, the length of time In between
the two matters, would be helpful iIn determining
whether or not they were substantially the same. The
Court had noted how the concerns of the Legal Ethnics
Committee and approaches were parallel with their
approach.

MR. HOOD: Okay. Thank you.

MR. BRENNAN: It took me 10 years to get
there.

CHAIRPERSON KRESS: [Is everyone prepared
to vote? All of those in favor of dismissing this
issue signify by saying aye.

ALL: Aye.

CHAIRPERSON KRESS: Opposed? Would you
record the vote Stefanie?

MS. BROWN: Staff will record the vote as

four to zero, Mr. Franklin, Mr. Clarens, Ms. Kress,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

and Mr. Hood to move for the dismissal of the
disqualification of the counsel for the applicant.

CHAIRPERSON KRESS: Move to dismiss.

MS. BROWN': To dismiss the
disqualification.

CHAIRPERSON KRESS: Right. Okay. With
that, we"ll move to the second issue, which we
believe is the timeliness 1issue. I would ask Ms.
Dwyer, again, if she would like to add anything to
the documents or present anything regarding the
timeliness issue.

MS. DWYER: For the record again, Maureen
Dwyer . No, I1°m not going to spend anymore time
rehashing the Iissue. We"ve raised it with you.
We"ve given you the documents and 1 think It"s up to
you at this point to decide. Thank you.

CHAIRPERSON KRESS: Thank you.

Ms. Schneider, did you have --

MR. FRANKLIN: Could we ask Ms. Dwyer a
question?

CHAIRPERSON KRESS: Oh, I1"m sorry. Yes.

Please ask. Forgive me.

MR. FRANKLIN: Is 1t your opinion that

our current good cause standards apply to this matter

as distinguished from our previous good cause
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standards for extensions?

MS. DWYER: I"m not sure what time the
actual change took place. This was filed back 1in
August and at that time there was nothing in the
record of this case on either standard, either the
old or the new. IT the Commission were to decide
that it wasn"t filed as an extension and needed to be
refiled, then, of course, the new standards would
apply. At this point in time I didn"t find anything
in the record that addressed either the old or the
new good cause standard.

MR. FRANKLIN: Well, you state that the
August 13, 1997, filing does not even address the
good cause requirement. Could you expand on what you
mean by does not even address the good cause
requirement?

MS. DWYER: Whatever the good cause
requirement was at that point iIn time. Do you
remember the date that it —-

MR.  SHER: The present good -cause
requirements were in effect.

MS. DWYER: Were in effect. So it would
be the current good cause requirements that are in
effect in the regulations.

MR. FRANKLIN: The current ones?
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MS. DWYER: Yes.

MR. FRANKLIN: So your position is that
August 13, 1997 -- 1 can"t myself recall when we
adopted the new.

MS. DWYER: Well, 1 couldn™t either.
Steve just told me it was "95.

MR. SHER: No, 1 believe it was February
of "97.

MS. DWYER: February =97. I"m sorry.
February "97.

MR. SHER: Before August of "97.

MR. FRANKLIN: My recollection was It was
before August "97. So your answer then, | take it,
is that the current good cause --

MS. DWYER: Which were in effect at that
time would have applied.

MR. FRANKLIN: -- requirements would
apply to this case.

MS. DWYER: Right.

MR. FRANKLIN: That"s the only question.

CHAIRPERSON KRESS: Any other questions,
comments?

Ms. Schneider, did you have anything that
you would like to -- I™"m sorry.

MS. SCHNEIDER: That"s quite all right.
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CHAIRPERSON KRESS: We*"re getting
ourselves organized.

MS. SCHNEIDER: 1 think that we®ve been
pretty clear that we believe that was established.
It was clear that the developer was having difficulty
building on the site because there wasn"t adequate
square footage for the major Government tenants that
he was trying to attract. I mean, that was pretty
clear on the record. We also, you know, provided
information that showed that he had been involved in
a long protracted litigation which had recently been
resolved that had been a deterrent to his being able
to develop the site. That was a part of the record
as well. I"m not sure what additional information
you might need to establish good cause but those
certainly seem to be within the new regulations as we
read them.

MR. AGUGLIA: Mr. Franklin®s question
addressed to Ms. Dwyer, she said nothing iIn it
addressed the issue of good cause and that was the
application that was filed before the deadline. As
Ms. Schneider said, there was at least one and that
was he needed the critical mass to attract a large
office Government building. There is also a second

reason and that is it was too expensive to build the
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housing over the deck. Now, that came before the
deadline. The litigation portion came after the
deadline but there were other cases where the Zoning
Commission that we cited had sent an applicant back
who made the request before and said, "'Give us more
reasoning."” Also, we submitted an affidavit --

MR. BRENNAN: What you"re clarifying, Mr.
Aguglia, i1s that the original application addressed
two economic issues.

MS. SCHNEIDER: That"s correct.

MR. AGUGLIA: Yes, prior to the deadline.

And then one --

MS. SCHNEIDER: Prior to the expiration
of the prior PUD. We would also -- and we filed for
the record the affidavit of Ms. Vallot which made it
clear that her purpose in filing the application at
the time she did was because she knew, and the
developer knew, that the PUD was about to expire.
Contrary to counsel"s argument that the request for
an extension of the application could mean that we
were just extending the site, that was clearly not
the iIntent of the application. The application was
clearly a request to extend the time and that was so
noted iIn the application as we read it and also

confirmed by Ms. Vallot"s affidavit that we filed for
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the record.

MR. AGUGLIA: I would also add that 1
reviewed a number of PUD extensions by the
Commission. They have been extremely [Hliberal in
granting the extensions. 1 believe | read one case
where there was a faxed letter the day before the
expiration and the Commission accepted that as
grounds for an extension so | would hope that the
Commission would continue with the precedent it set
in this area.

CHAIRPERSON KRESS: Well, we changed our
regs and this is where we"re -- this timing of when
our regs changed is important.

MR. FRANKLIN: January 13, 1997.

CHAIRPERSON KRESS: You found it.

MR. AGUGLIA: We pointed out in one of
our briefs that the new regs apply.

MR. FRANKLIN: Since the new regs apply,
Mr. Aguglia, could you educate me on what statement,
if any, was given to us about the inability to obtain
sufficient project financing following the
applicant™s diligent good faith efforts to obtain
such financing?

MR. AGUGLIA: Indirect, sir, in that he

couldn®t attract a large office client with a million
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square Tfeet and, therefore, he couldn"t get
financing. It was indirect. It was not a direct
statement. One resulted from the other. And the
fact that the housing was so expensive to build on
the deck.

MR. FRANKLIN: And when was all this
discovered?

MR. AGUGLIA: 19 --

MS. SCHNEIDER: Well, let"s -- you heard
Mr. Monts testify about his effort to try to attract
various tenants. He mentioned the fact that they
responded twice to the SEC when they had RFP"s out.
They have responded to particularly other Government
RFP®"s and it"s been a problem, a problem of size and
expense and that sort of thing. It became more clear
as time when on that he was having difficulty and he
would need to do some things to, (1) make the site
more attractive so it could hold more space, more
square foot, and (2) he had to figure out a way to
lower his cost and to move the housing off site to a
site where he could develop it more cheaply, or less
expensively because it won"t be cheap economically.

MR. FRANKLIN: The project is too big so
it has to be enlarged? Is that what we"re being

told?
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MS. SCHNEIDER: No. 1 think the answer
to that is that in its current configuration where
you have five buildings but only three are devoted to
office space, the fourth one was devoted to housing,
the fTifth one was devoted to a hotel, there wasn"t
the massing that you needed for a large office
complex of the nature the Government was looking for.

Can Mr. Monts come forth?

CHAIRPERSON KRESS: Sure.

MR. CLARENS: Well, if we"re not dealing

with issues of the -- 1 don"t know that we"re dealing
with the 1issues of the cause -- good cause for
extension. I think we"re dealing with whether, in

fact, the documentation. We"re not saying that they
weren“t. |1 think that the complaint of the party in
opposition is that it was not -- 1 don"t think they
are doubting the fact that there could have been
reasons for delaying the project or for asking for an
extension but that an extension was, iIn fact, not
asked for. 1 mean, the counsel for the -- that"s the
issue. It"s not a question of whether there were
good reasons. There might have been good reasons. |1
think 1t°s iInappropriate to go into reasons that, in
fact, caused the reason for an extension. What has

been challenged 1is that the extension was not
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properly filed before this Commission. You might
address that issue.

MR. MONTS: In the August 12 filing, 1
believe i1t was, there was a clear request for an
extension made in that filing. It"s very, very
clear.

MR. CLARENS: Where is that? Can someone
show me that in writing?

MR. MONTS: Yes.

MR. BRENNAN: It does use the word
extension.

MR. CLARENS: Well, i1t does but the
application says, "Modify PUD to include expanded
site area to the north of Massachusetts Avenue.™ And
then in the introduction in Exhibit A of the Hutton
and Williams latest documentation, it says that, "The
modification and an extension of the PUD." Well,
modification and extension. It"s not an extension --
you could interpret it as an extension of time but in
the context that iIs being presented, a reasonable
person would understand this as an extension of
space, not an extension of time. 1 would like some
help in understanding where clearly the issue of time
iIs addressed of an extension of time.

MS. SCHNEIDER: Well, in the application,
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which 1"m reading from, "WDG seeks a modification and
an extension of the PUD in order to relocate housing
component of this mixed-use project to a site across
Massachusetts Avenue which includes lots 830 and 831
and parts of lot 832 and 7000 and square 560 owned by
DHCD."™

MR. CLARENS: You see, it continues to
talk about --

MS. SCHNEIDER: And then it says, "The
relocation of the housing component will make the
project more economically feasible and more
consistent with the city"s plan to create
concentrations of housing in the area north of
Massachusetts Avenue."

MR. CLARENS: Okay. And you are begging
our indulgence in accepting that as an appropriate
way of asking for an extension of time.

MR. BRENNAN: I think they also --
there®s been some suggestion of the reliance on the
way that explanation of the grounds was considered
inadequate at the time it was submitted; that,
indeed, the interpretation of an application by the
staff of a modification and extension request didn"t
go to the adequacy of the explanation that was given

internally. It went to its timely filing which is
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challenged here, the timely filing.

MR. FRANKLIN: Well, Mr. Brennan, our
regulations with regard to extensions are very
specific and they require that an applicant
demonstrate with substantial evidence one or more of
the following criteria and the criteria, | guess,
that is being relied upon here is an inability to
obtain sufficient project financing Tfollowing an

applicant™s diligent good faith efforts to obtain

such financing. It requires a demonstration with
substantial evidence that that is the case. The
question, 1 guess, is to reiterate what Mr. Clarens

was saying, where in the application do we have a
demonstration with substantial evidence of an
inability to obtain sufficient project financing
following diligent good faith efforts to obtain such
financing?

MS. SCHNEIDER: At the time, as we
understand it, that the application was filed by Ms.
Vallot. She had consulted with staff, and as her
affidavit makes clear, she had numerous meetings with
the director of the office. At the time she believed
that this was adequate.

MR. FRANKLIN: *'She' being?

MS. SCHNEIDER: Ms. Vallot, based on her
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conversations with staff at the time. And, of
course, it was accepted by the staff.

MR. FRANKLIN: Well, 1 don"t believe that
we"re stopped by our staff.

CHAIRPERSON KRESS: 1 agree but there has
been a precedent according to our staff that this is
the way things have been handled times before. I™m
not saying we"re bound by that but I think that there
iIs a recognition of a certain history that is more
than just this case.

MR. FRANKLIN: Well, the history has
been, iIn my judgment, a too liberal extension of
PUD"s and so the purpose of the change in January "97
was to tighten up on that.

CHAIRPERSON KRESS: Exactly.

MR. FRANKLIN: This was filed eight
months thereafter. Well, 1 don®"t know which way I™m
going on this. I just want you to know that my

colleagues know, at least three of them, the two new
ones may not, that I1°ve been very critical of the
Commission®s liberality in granting PUD extensions
when there has been no evidence of any diligent good
faith effort to obtain financing.

CHAIRPERSON KRESS: I agree but my only

problem is 1 think that"s a separate decision. |
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think Mr. Clarens was correct in bringing us back to
the objection here which is the timeliness. 1 mean,
do we recognize this as a filing or do we not? Not
is this sufficient and do we grant a time extension.
That®"s a different decision in my mind.

MR.  BRENNAN: May 1 suggest the
Commission might think about how they have proceeded
or wish to proceed on all requests for extension
whether one will determine the good cause on the
basis of the face of the document only, or whether
you would anticipate that you would have an
opportunity for additional information if, indeed,
your practice or intent is that it be only on the
four square of the application itself. In other
words, that the good cause must be fully shown within
that document. That®"s one thing. But 1 do think
that"s a separate 1issue about whether they have
sufficiently shown good cause.

MR. FRANKLIN: I stand corrected. |
agree with you. We have in the past under the new
regulations when we"ve had insufficient material
presented to us we have given the applicant an
opportunity to perfect the application by the
submission of materials subsequently that would

satisfy us as to whether the standard has been met.
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I would exceed to your suggestion we not get into
that subject.

CHAIRPERSON KRESS: And we need to
definitely clarify no matter what this issue of
whether there can be a joint submittal of a
modification and an extension at the same time.
There has been some --

MR. BRENNAN: We may need to revisit if
you think there iIs some ambiguity --

CHAIRPERSON KRESS: If we think there is
some ambiguity --

MR. BRENNAN: -- or if you want to look
at that policy.

CHAIRPERSON KRESS: I mean, there"s been
a practice. 1 think we®"ve now focused on it. We may

wish to reaffirm that practice or we may wish to

change it. 1 think it"s certainly all iIn our minds
now to be thinking about for the future. 1°m sorry.
MR. CLARENS: Yes. I have a two -- well,

I"m reading Exhibit B of your document, the hearing
booklet prepared by the Washington Development Group,
in which there"s a letter to Ms. Angela Vallot from a
Madeline Dobbins in which it says, "The Office of
Zoning has received and reviewed the application

cited above which request modification to a
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previously approved planned urban development granted
in Zoning Commission orders 664, 664-A, and 664-B to
incorporate a new site north of Massachusetts Avenue
in the PUD site located on air rights over the Center
Lake Freeway." That is set aside or indented in the
letter and it addresses the request before. 1 think
that it was the understanding and there might have
been an understanding by the previous Executive
Director of the Office of Zoning that the request for
modification constituted, in fact, a de facto request
for an extension which is being challenged. But,
once again, | think that this letter, to me, makes
clear that the application was read by the Director
as a request for modification of a PUD and no mention
is made in that which is dated September 30, 1997.
Then the other mystery is, and i1t appears
twice and 1 don"t know what happens to the rest of
that, there is the application called Exhibit A here
in production and i1t reappears again on the latest
September 22, 1998, package that you sent Ms. Pruitt,
in which there is only one page, the introduction of
Exhibit A. I guess the balance of that is -- if
somebody could help me because I*m intrigued by, "The
reapproval, if necessary, In order to reinstate the

PUD which had expired on June 24, 1994, due to the
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prolonged illness by the ..." And then the second
page, of if there is a second page, Is nowhere to be
found. It"s nowhere to be found here. It"s nowhere
to be found in your document in there. It might be
somewhere else and | would hopefully, you know --

MS. SCHNEIDER: 1 think we can probably
provide you with that. 1°m not sure that we have it
with us tonight.

Do you, Richard?

MR. AGUGLIA: Yes.

MS. SCHNEIDER: 1 don"t think that"s it.

I don"t think 1 brought that.

MR. MONTS: You didn"t bring the original
application?

MS. SCHNEIDER: No, I didn"t bring that.

MR. MONTS: You didn"t bring it either?

MS. SCHNEIDER: Oh, I may have it in my -
- MR. MONTS: Please, because
it"s in there.

MR. CLARENS: Well, maybe we don"t need
to take time. 1 think if you can find it --

MR. MONTS: If we can find that because
it"s In the application.

MR. CLARENS: -- and then perhaps send it

into the office. 1 think that would be sufficient.
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MS. SCHNEIDER: 1 would be happy to.

CHAIRPERSON KRESS: I would just again
like to focus on what is the precedent -- what has
been the precedent of the Executive Director or, at
least, the former Executive Director, and that was
that when a case was filed for a modification, that
automatically triggered the extension request because
you were looking at something different and new. |
feel in this case the applicants here acted in good
faith. That"s my personal opinion on that. [ think
whatever decision we make about this application as
one proceeds is far from having been discussed or
decided. We"re talking preliminary matters.

MR. FRANKLIN: Well, if it"s the chair
desire to -- 1 have no problem with entertaining this
as an application for purposes of allowing us to
proceed to the merits of the application, both iIn its
form and substance. But if it is the desire of the
Commission to do that, 1 would certainly want the
application to be perfected with some additional
information. 1 can understand where you are coming
from in terms of wanting to at least look at it and
maybe we could reserve judgment on not only the
substance and form of the application, but perhaps

it"s timeliness. It would be useful, I think, to get
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some additional information and clarify some matters
which need clarification.

CHAIRPERSON  KRESS: Well, there 1is
implicit, if not written, an extension here. We can
ultimately decide no. I think that to go ahead at
this point and acknowledge it as timely allows us
more time to evaluate i1t and get more information and
make a decision as we go.

MR. FRANKLIN: Well, we could acknowledge
it as apparently timely.

MR. CLARENS: I agree. 1 think that it
is clear that a request for modification would not
have been filed had the applicant known that, 1in
fact, the PUD was going to expire and that they
weren"t going to have a PUD. That flies in the face
of reason so they intended to extend. 1 don"t think
that the language is clear at all and 1 know that"s
not your doing but it was Ms. Vallot®"s doing but it
is not clear at all. It was not clarified. It was

not clarified by our staff that they needed to file

an extension at the same time. It is clear to me
that was the intention. 1 agree with Mr. Franklin in
that 1 think that the application needs to be

perfected and in the absence of additional

information which might, in fact, make the case, we
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need to have that for the record. 1 would move --

CHAIRPERSON KRESS: And for our decision.

MR. CLARENS: And I would move to dismiss
the preliminary matter against the application of on
the basis of untimely filing with the provisions as
stated.

MR. FRANKLIN: 171l second that.

CHAIRPERSON KRESS: Thank you. Any
further discussion? Hearing none, all those in favor
signify by saying aye.

ALL: Aye.

MR. HOOD: I"m going to abstain from
that.

CHAIRPERSON KRESS: All right.

Would you record the vote?

MS. BROWN: I"m sorry.

MR. BRENNAN: Three i1n favor of the
motion to dismiss.

MS. BROWN: The staff will record as vote
three to one in favor.

MR. BRENNAN: Three to zero. Mr. Hood
abstains.

MS. BROWN: Staff would record the vote
as three to one.

MR. CLARENS: No, three to zero. One
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abstention.

MS. BROWN: Oh, okay. Three to zero with
one abstention. Mr. Hood was the abstention?

CHAIRPERSON KRESS: Yes. Thank you.

MR. HOOD: Madam Chair, 1 would just like
to say | see some consistency problems and maybe
that"s due to me not being on the Commission and not
understanding exactly the consistency of how we
handled that situation so that"s why 1 abstained.

CHAIRPERSON KRESS: You don"t have to
explain but thank you. With that, the next issue I
have is the contiguousness.

MS. DWYER: If 1 could just clarify one
thing. When the refiling is made on the extension
request, will the parties have the 30 days to respond
to whatever information is filed as provided under
the section or are we going to be tracking the filing
requirements of Section 2408.10 or no?

CHAIRPERSON KRESS: We were not asking,
now 1 need to be clarified, for refiling. We are
accepting the modification request --

MS. DWYER: As an extension request?

CHAIRPERSON KRESS: -- as an extension
request and that they need to submit additional

information if they are going to have a chance of
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this passing, to be quite frank. |1 would assume that
we"re going to have to be announcing this. There
will be additional materials that need to be
submitted to us and that parties will have access to
them in our normal procedures. Is that fine?

MR. CLARENS: Madam Chair, it seems to me
that the issue of the extension needs to precede the
issue of modification. It needs to be addressed by
this Commission prior to dealing with the issue of
the modification. First we need to extend it and
find costs for the extension and then we need to
modify it. CHAIRPERSON KRESS: I think
that might be jumping ahead a little bit. |1 think we
maybe need to have a discussion on that before we --
I"m not saying 1 disagree but 1"m not sure that there
isn"t some more information we need to be discussing
on that before we decide that for sure.

MR. CLARENS: Sure.

MS. DWYER: On the contiguous property
issue I"m going to turn it over to my star witness,
Steve Sher, who has done the research on this issue.
As you know, our position is that the property 1is
not contiguous; that the two sites are separated by
property. It"s not an ownership by the applicants.

That party is not a coapplicant so you don"t have all
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the parties before you. 1711 let Steve address that.

MR. SHER: For the record, my name is
Steven E. Sher, the Director of Zoning Services with
the law firm of Wilkes, Artis, Hedrick, and Lane, and
I think you can hear me.

We have submitted information in our
submission to the Corporation Counsel dated August --
September 1, 1998. I believe you have that but 1
have copied, if you want them so you can look at them
again, the exhibits that we attached to that
statement. Nothing new. You already have this but
it"s just easy to look at in one place. Do you want
them or not?

MR. FRANKLIN: I would like a copy.

MR. SHER: Okay.

MR. BRENNAN: And 1 think we need to make
clear now, too, those materials were not received
independently by Hutton and Williams. While they
were told all these submissions would be put in the
record, they do not have copies of them. The Xeroxes
that we made for them earlier did not include those
drawings. Do you have an extra set of drawing?

MR. SHER: Yes. They have not had a
chance to review this.

MR. CLARENS: These are the drawings that
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you refer to in your memorandum but were not attached
to the package?

MR. SHER: No, they were attached to our
package.

MR. CLARENS: 1 see.

MR. SHER: They were submitted with our
package. |1 don"t know whether the staff --

MR. CLARENS: I don*"t think they were
copied because I read in the memo where you refer to
them and 1 1looked for them. Maybe they appear
somewhere --

MR. BRENNAN: I"m just 1informed that
staff believes they were not copied iIn the staff
materials either.

MR. CLARENS: Okay. Now we have them.

MR. BRENNAN: All right.

MR. SHER: The 1issue is whether the two
parts of this PUD are contiguous and the regulations
require that they be contiguous or separated only by
a street or alley. That is Section 2401.3 of the
Planned Urban Development Regulations. The applicant
has made a whole lot of arguments about that but let
me try and nail it down to two -- knock it down to
two issues. One, that the park is really part of the

PUD even though it isn"t part of the PUD; and (2)
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that even if the park isn"t part of the PUD, if you
draw a dotted line that connects the west side of the
north site with the west side of the original site,
there®s nothing that intervenes except the street or
alley. That"s my summary of what basically they~ve
argued and they are free to characterize i1t anyway
they want to.

With respect to the first part of that

argument, the proposed park iIs Square S-562. It"s
not 562, 563, 560, or any other things. It°s a
separate square. It is under the control of the

Department of Recreation and Parks of the District of
Columbia. It is not anywhere listed on any
application form, on any filing as being part of the
PUD. There"s no authorization from the Department of
Recreation and Parks to include that. There®s an
Adopt-A-Park type agreement that explicitly says it
doesn®t convey ownership or any other rights over the
park. Looking at my Exhibit A, which is their sheet
5, there"s a note that said, "The proposed park is
considered contiguous. However, the site area is not
included in the FAR calculation.” Well, it"s either
in it or It°s not in it, in my humble opinion. Based
on the lack of an application, based on the lack of

identification of Square S-562, 1 don"t believe it"s
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in It and, therefore, 1 think it is something other
than a street or alley which separates the two parts
of this PUD. I think that does not comply with your
regulations.

The second point, 1if, iIn fact, you
somehow decide that even though it isn"t in but is
in, Is there a piece of this development which is not
separated by this park? If you look at my Exhibit B,
which 1s not the applicant®s exhibit, this is the
official tax and revenue plat for Square S-562. It
shows that it was made up at one point of a series of
individual lots that have now been acquired and all
put into one assessment and taxation lot. That plat
shows that square to run all the way from the west
right-of-way of Second Street to the east right-of-
way of Third Street with H Street on the north and
Massachusetts Avenue on the south.

IT you compare that Exhibit B to the
other official plat that we have attached, Exhibit C,
which is the plat of the north site, and Exhibit D
which is the plat or survey of the south site, and if
you look at the dimensions, on the one case, the
southern side and iIn the other case the northern
side, those dimensions are essentially the same.

They are off by enough that -- but they are
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essentially the same. 1In one case it"s 366.5, and in
the other i1t"s 366.37. In one case it"s 335, and in
the other it"s 335. In my opinion Square S-562
intervenes between the north site and the south site
and those two sites are not contiguous or separated
only by a street or alley. I think that the
applicant has never submitted a survey that can
refute that as far as | have ever been able to find
in the record.

I would like to jJust add another point
which we have raised iIn our submissions. |If you look
at the official plats for Square 560 and 562, which
is my Exhibit C, and you compare that to the
applicant™s plot plan which is my Exhibit A, their
sheet 5 of their July 1998 plans, those areas don"t
look the same. The application as advertised and as
indicated includes Lots 831 and 830, parts of 832 and
7000. That"s in your notice and you can take notice
of the notice. The dimensions and outlines of the
official plats for those squares don"t bear much
relationship -- well, they bear some relationship but
they are inconsistent significantly, in my judgment,
with the plot plan that the applicant has identified.

We raised those issues earlier in one of our other

submissions. I just take the opportunity to point
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that out because we"ve got these plats in front of us
now and 1°m not sure when otherwise would be the
appropriate time to raise that.

CHAIRPERSON KRESS: Summarize your points
again.

MR. SHER: Okay . As 1 understand the
applicant™s arguments they are two fold. One, that
the park is included even though it"s not included
and, therefore, everything®s contiguous. Two, even
if the part is not included, even though it is
included, it doesn"t go all the way to the east
right-of-way of Third Street, west side of the
property. IT you take that dotted Hline that the
applicant drew on this plan, there®"s a piece of this
site that"s not intervened by the park. My arguments
are, (A) on the first point, Square S-562 1is not
included, has never been included, is not owned by
the applicants iIn this case and, in the absence of
that, cannot be part of the PUD project; and (B) even
if you somehow accept that as part of the project, if
you look at the official plats, Exhibit B, it does go
from the full right-a-way of Second Street to
the right-of-way of Third Street and, therefore, it
intervenes in total between the north side and the

south side and they are not contiguous or separated
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only by a street or alley.

CHAIRPERSON KRESS: Questions?

MR. CLARENS: Argument, not necessarily a
question. From an urban planner point of view, Mr.
Sher, not from a legal point of view -- from an urban
planner point of view isn"t the system of streets and
parks in the city of Washington and cohesive whole
that 1is, in fact, integral? Meaning, is
Massachusetts Avenue when it gets to Dupont Circle,
isn"t Dupont Circle part and parcel of the same
entity which 1is the public space transportation
system or network of streets or plan of the city?
Isn"t the park, in fact, a part of this street
conceptually as a planner 1In which you have
expertise?

MR. SHER: 1 would say that sometimes the
answer to that question is yes and sometimes no.
Streets and park serve two different functions and
one 1is for circulation and the other 1is for
recreation, passive/active, whatever.

MR. CLARENS: But they are essentially
public spaces.

MR. SHER: I don"t believe that the
intent of this PUD regulation would have been to say

if 1 had one of the triangles on the south side of



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81

Dupont that that would be considered contiguous to
one of the triangles on the north side of Dupont
Circle as far as Section 2401. Now, I"m being part
lawyer but I*m being "zonist” as my wife calls me and
one fTamiliar with these regulations and looking at
how they are applied and how -- I don"t know that I
can tell you what the iIntent of that particularly
was. | think that even predates me which must make
it pretty old.

Again, if the subject here is PUD are
supposed to be sort of units as a whole, if there is
an intervening space, again other than a street or
alley, 1 don"t think they"re together. 1 would look
at Dupont Circle, at least the part of it that"s
inside the roadways, as open space and active/passive
recreation space and the roadway is serving a
different purpose. But I don"t see a property on one
side of Dupont Circle being iIn anyway contiguous or
separated only by a street or alley from what®"s on
the other side. Again, I*m mixing too much of lawyer
and planner or zoning type person.

MR. CLARENS: So if I have a PUD on 16th
Street that has a central park strip sort of along
the middle of the area and | have one part of the

building on one side, on the west side of 16th
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Street, and another one -- 1"m talking about 16th
Street above Park Road a little bit further up.

MR. SHER: Yeah. Hum-hum.

MR. CLARENS: And 1 have another one on
the other side of 16th Street, you would consider
that is not part of the -- that that would not be
contiguous or separated by a street because it"s
different? That park strip is an intrinsic part of
the alley even though i1t"s not used for traffic.
It"s a separator. Perhaps it"s not used for a lot of
passive or public use but neither does this little
park.

MR. SHER: In that case the right-of-way
of 16th Street from right-a-way line to right-a-way
line is public street. The fact that some of it is
parking, sidewalk, tree space, cartway, island, iIt"s
all public right-of-way, 160 feet wide for the most
part. K Street is the same way downtown. You got an
island, you got an island, you got roadway, you got
sidewalk. It"s still public right-of-way. But to
say that when K Street divides around Mt. Vernon
Square that Tech World on the South and the
Convention Center site on the north are contiguous or
separated only by a street or alley 1 don"t think is

the same.
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I believe the same iIs true here. There
is a piece of property that is not part of public
street or right-of-way and that"s what your
regulation 1is talking about. IT the regulations
wanted to say separated only -- had to be contiguous
or separated only by a street, alley, river, railroad
track, park, or whatever, then maybe we could have a
PUD on one side of Rock Creek Park and on the other
side of Rock Creek Park too. That"s isn"t what it
says now and I"m just -- it"s not that I"m just
following orders. I"m reading what the regulations
say and, In my judgment, this does not comply.

MR. FRANKLIN: 1"m having difficulty with
that, Mr. Sher. The language seems to be pretty
clear that the property may be separated only by a
public street alley or right-of-way so that
theoretically a PUD could be approved where the
property was located on either side of K Street.
Isn*t that correct?

MR. SHER: Yes, | agree.

MR. FRANKLIN: Or 16th Street.

MR. SHER: Yes.

MR. FRANKLIN: All right. And why do you
suppose -- do you think that would be something

theoretically that made sense?
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MR. SHER: McLean Gardens was a PUD that
involved one property that was divided by public
streets. Did that make sense? Yes.

MR. FRANKLIN: What if McLean Gardens was
on both sides of Wisconsin Avenue?

MR. SHER: 1°d have to see it to know if
it made sense from a planning point of view. Does it
meet the regulations? Yes.

MR. FRANKLIN: Yes. Okay. So picking up
where Mr. Clarens was going, It seems to me that
something can be judged from a planning standpoint as
really the intent of the regulations, not so much the
technical aspects of right-of-way, street, or alley.

Does i1t make sense from a planning standpoint.
Isn"t that basically the purpose?

MR. SHER: Yes, it does but then what do
the PUD regulations mean? If you have written into
another section of the regulations that in a C-3-C
district the maximum FAR is eight. Now, if I came in
and said it makes sense to do nye, and you agree with
me that it makes sense to do nye iIn this particular
circumstance, can you approve nye? 1 don"t think so.

I"m not trying to play games here. 1°m just trying
to say that the regulations set up certain standards

and requirements. The regulations say again, for
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example, that I*m allowed to -- 1 have to have a
minimum of 15,000 square feet of land area. It 1
came in at 14,950 square feet, does that make sense?
Maybe it makes sense from a planning point of view
and maybe it doesn®"t but there are certain minimum
standards and requirements under the regulations. In
the absence of something that says it can be
separated only by a public street, alley, or right-
of-way except if we decide it doesn"t have to be. 1
think that"s what the regulations say and |1 think
that"s what binds the Commission.

MR.  FRANKLIN: What 1°m trying to
suggest, however, is the regulations are unartfully
written for the purpose of achieving a planning
objective and because they are so written, It"s quite
conceivable to have somebody come in and apply for a
PUD that doesn®"t make a lot of sense from a planning
standpoint but seems to conform to this unartful
addressing of contiguity.

MR. CLARENS: And vice versa.

MR. FRANKLIN: And vice versa. So 1
would like to hear from you more about not just the
actual words of 241.3 but why you believe from a
planning standpoint that what is being proposed here

is undesirable.
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MR. SHER: Well, 1 don"t know that you
really want me to get into the merits of the case.
We"re prepared to address why we think this is
undesirable. Why the housing should not be moved to
the other side of Mass Avenue from the site that it
was, why the designs of the buildings should not be
as they are. I"m prepared to address some of that
but --

MR. FRANKLIN: I was, 1 think, probably
asking you to address why any development separated
by this park and right-of-way would be undesirable
from a planning standpoint jJust prima facie. But
there®s nothing you can conceive of that might be
developed as being proposed separated by this park
from a planning standpoint should even be
countenanced by this Commission.

MR. SHER: Well, you"re asking me whether
I think 2401.3 the way it"s written should be written
some other way. | could rewrite lots of parts of the
regulations.

MR. FRANKLIN: No, I"m not asking that.
I*"m asking you to indulge me perhaps, or maybe me and
Mr. Clarens, to say the purpose of that regulation is
really a planning objective. It probably could be

written more artfully to achieve that effect. But
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just indulge for the moment the idea that there is a
planning objective and what would be the objection to
having development of any sort in a PUD straddling
this park.

MR. SHER: In the abstract depending on
what it was, maybe not, but that depends on what it
is and what the form of the development is.

MR. FRANKLIN: So your answer is that
hypothetically and theoretically there doesn"t seem
to be a planning objection. It would have to be
dependent upon what specifically was being proposed.

MR. SHER: Yes. My only caveat on that
is that"s not the way those regulations are written
today.

MR. FRANKLIN: 1 understand that.

MR. SHER: IT you choose to write them
some other way, then maybe | take my objection and go
home..

MR.  FRANKLIN: We might choose to
interpret them some other way, too.

MR. SHER: Well, okay. Whatever.

CHAIRPERSON KRESS: Did you have anything
you wanted to ask?

MR. BRENNAN: No. Thank you for thinking

my cough might be a signal but it was only a cough.
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I appreciate the attention.
CHAIRPERSON KRESS: Any other questions?
IT not, we"ll give Ms. Schneider an opportunity to
speak.

MS. SCHNEIDER: I"d like to begin by
noting that the information that you have before you
from Georgetown that was filed on September 1 was not
filed with us and we just had an opportunity to see
this for the first time. Obviously what they®ve done
to our Exhibit A doesn®"t comport with reality. It
you go out and walk that site, you will see where the
park ends. It does not end at the eastern side of
Third Street. It ends some several hundred feet up
the block so all you have to do is go and walk the
site as 1 have. There 1s contiguity between the
north side and the south side of the street, No. 1.

No. 2, 1 think you are going in exactly
the right direction in asking the question about what
the purpose of a public part is. It is public space.

You can walk on it. 1 can walk on it. Any citizen
of this city or any citizen of a foreign country can
come in and it"s public space and they can walk on it
and they can move freely about it back and forth. It
iIs no different from Massachusetts Avenue that runs

directly between these two sites.
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Thirdly, 1 would note for the record
that, you know, there is a real interest iIn seeing
that this site gets developed and it would be nice if
it"s developed In a way that incorporates and
respects the park and you have someone who is going
to assume ownership of this park in the sense that
they have committed to take care of this park, to
maintain it, to make it continuously available for
the public at no expense to the Government.

Finally, 1 would like to just purse a
little bit the line of questioning of Mr. Franklin
and Mr. Clarens because it"s clear that the Blagdon
Alley case makes it clear that what®"s iImportant here
when you look at the issue of contiguity iIs whether
it is related realistically to this site and to this
development. Does it make sense. In that case, the
Court said you could even consider a housing project
that was three blocks away if you could simply
establish a reasonable and rational relationship to
the site that was being developed.

Now, counsel has astutely avoided
discussing the Blagdon Alley case notwithstanding the
fact that when we filed our response to you back in
the middle of July, we noted the Blagdon Alley case

and we cited it to you for the record. Counsel for
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Georgetown has sort of ignored that fact.
I think that the questions are good ones.
I think they are realistic ones. I am not a
planner. 1 won"t claim to be a planner but it seems
to us, first, there 1is contiguity, secondly to the
extent there®s any division between the space it is a
public space, a public park which the developer has
agreed to maintain for a period of years, 49 years

with an option to renew, at no expense to the

Government. I"m not sure what else 1 can tell you
except to walk the site. You will see that it is
contiguous and the only thing that separates -- |

mean, notwithstanding what their Ilittle drawing
shows, this drawing does not reflect reality as |1
know it because 1°ve walked the site.

MR. BRENNAN: Now 1 will cough. When you
walked the site you must notice --

MS. SCHNEIDER: You want to come with me
next time?

MR. BRENNAN: I was speaking to the
Commissioner. We"re not urging anyone.

CHAIRPERSON KRESS: By the way, Mr.
Aguglia, if you would like to, we have voted that you
can represent them. I was in the habit of calling

Ms. Schneider. Please feel free to take whatever
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role at this point that you would like to.

MR. AGUGLIA: All 1 would say 1is the
Blagdon Alley case, that you do not have to stick to
the letter of that particular section as it is a
reasonable person test. | walked the site with Ms.
Schneider also and Mr. Sher"s calculations are
incorrect.

MS. SCHNEIDER: At least the drawing does
not reflect reality as we know 1it.

CHAIRPERSON KRESS: Do you have any
questions?

MR. BRENNAN: I think at the last hearing
there was a request for a status report on the
signing of the agreement of the Adopt-A-Park.

CHAIRPERSON KRESS: The Adopt-A-Park.
Yes, we have no documentation.

MR.  AGUGLIA: It was executed and
submitted.

MS. SCHNEIDER: It was part of the
record. We submitted it.

MR. AGUGLIA: It was submitted with one
of our pleadings.

MS. SCHNEIDER: 1 think it was the July
pleading.

CHAIRPERSON KRESS: Our counsel missed it
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and so did 1.

MR. AGUGLIA: It was executed by the
Department of Recreation. We met with them for
extended time periods.

MR. CLARENS: Madam Chairperson, let me
suggest --

MS. SCHNEIDER: And was reviewed by
Corporation Counsel.

MR. CLARENS: I would suggest to the
Commission the following. It seems to me that the
issue of contiguity is both a legal and a planning
issue that this Commission is basically a land use
planning Commission and that"s its purpose and that
the PUD process is a process and a planning device by
which a better product can be developed by modifying
the strict applications of the regulations. So it
seems to me that perhaps the Commission might be
prudent in proceeding to hear the merits of the case
and make a judgment as to whether, in fact, a well
served planned urban development is being proposed
with this housing being moved from where It was
originally proposed to the other side and establish
the issue of contiguity at that point based on the
merits of the case, on the planning merits of the

case, as opposed to the legal merits of the case Iin
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which we then enter into an argument over who owns
what and whether the park is or is not.

The purpose is obvious to create
something that will be beneficial to the citizens of
the district and to the city as a whole, in which
case perhaps the interjection of the park between two
parts of a project might be perfectly adequate from a
planning point of view and perhaps it is. Perhaps
even the addresses of Massachusetts Avenue and not
the park becomes a major impediment. In spite of the
fact that the law or the regulation says that the
street 1is perfectly acceptable, i1t might be the
traffic of Massachusetts Avenue that creates a major
impediment to thinking of this as a complete planned
urban development and that, in fact, it creates two
sides and it is not the park but it is the traffic on
the avenue that makes the separation. But | think
that we cannot make that decision until we hear the
merits of the case and why this is there and why is
the other on the other side. I don"t know how you

feel about it.

MR. FRANKLIN: 1 agree 100 percent with
Mr. Clarens. I think it might abundant sense to
proceed in that fashion because 1 think those are

real issues. Massachusetts Avenue may, indeed, be
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such a barrier that there isn"t contiguity, in fact,
not withstanding what the regulation says.

MR. CLARENS: And we can make a ruling on
the contiguity issue once we establish the contiguity
issue given experts on both sides which are going to
address planning issues and issues of contiguity, not
from a legal point of view. 1"m trying to bring the
issue a little bit to my turf and away from other
turfs. That"s the way 1 see it.

MR. FRANKLIN:  Your turf is the proper
turf.

CHAIRPERSON KRESS: Well, are you ready?

Do you want to make a motion?

MR. CLARENS: 1 would so move.

MR. HOOD: Second the motion.

CHAIRPERSON KRESS: I"m sorry?

MR. GROSS: Madam Chairperson, Nathan W.
Gross with the law firm of Arnold and Porter. I™m
here with the Second Baptist Church which 1i1s a
property abutting the extended PUD site. We"re a
party iIn opposition to the case. Our only comments
are on this contiguity question.

CHAIRPERSON KRESS: [I"m sorry.

MR. GROSS: I"m jJoined by Rev. James

Terrell, pastor of the church, and our written
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statement, which is prepared for the hearing itself,
goes beyond just this procedure question. I can
either provide it to the record copies or reserve it
for the hearing but the comments that Rev. Terrell is
going to make is part of the written statement. We
will not be commenting on the substantive matters.

MR. HOOD: Madam Chair, we want a
clarification. I believe that the motion that Mr.
Clarens was putting forth was just so we could go
forward with the case and hear all the merits and
everything as we go forward.

MR. CLARENS: Yeah, but there®s an issue
on preliminary matters prior to the voting on the
motion that has been raised by a party.

CHAIRPERSON KRESS: By a party that has
been declared a party.

MR. CLARENS: That has raised an issue
which might affect my motion.

CHAIRPERSON KRESS: I1"m sorry. |

didn"t --

MR. HOOD: So should we withdraw that
motion?

CHAIRPERSON KRESS: I think we can just
table it until —- let"s see. We might withdraw it or

change it depending on what we hear.
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MR. HOOD: Okay.

REV. TERRELL: Thank you very much. |
appreciate you giving me this opportunity to speak.
I"'m not a public planner and I*m simply a
representative for a congregation that is composed of
a number of families who are very, very concerned
about what is happening with this PUD. It°s a
congregation, | might add, that has shared that site
since 1848, 150 years. We are immediately affected
by the building of this site directly across the
street from us.

A number of issues have been raised and
we are, of course, speaking to the same matter in
terms of the contiguousness of this particular PUD.
That"s primarily our focus at this point in time. |
think also what®"s part of this process, too, an
imbedded issue, is what 1 certainly believe, and the
congregation will certainly share, and that is this
matter of due process, that there is a fundamental
issue here and that is the fact that in the sense
that this PUD was changed we were completely cut out
of the process and we were not permitted to be part
of the planning process and we"re asking at this
point in time that we be heard.

Again, the rationale for this iIs because
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we"ve looked at what happens with orderly urban
planning and in orderly urban planning the parties
who are most affected by a PUD are permitted to be
part of that planning process. We have not been.
The fact of the matter is that this has continued and
we have not had a voice. At one point we were simply
told that we are going to be -- we are going to have
neighbors.

CHAIRPERSON KRESS: 1 need you to comment
on the contiguousness of the piece of property and
including that park space because that"s where we are
and that"s what we"re voting on.

REV. TERRELL: Okay. I"m sorry. Okay.
Fine. Again, in terms of --

CHAIRPERSON KRESS: By the way, please, |
don"t mean to be disrespectful. We will have a full
hearing and --

REV. TERRELL: Great. Thank you very
much .

CHAIRPERSON KRESS: -- everything will be
fully aired and you will a party and be allowed
cross-examination or whatever.

REV. TERRELL: I understand. I do
appreciate it but I"m sorry that 1 got sidetracked.

Again, the issue is focusing on this matter as we
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find already stipulated in the regulations and that"s
No. 2401.3, "All the property including the planned
urban development shall be contiguous except that the
property may be separated only by a public alley or
right-of-way." Our argument 1is that this 1is, of
course, the case as far as the park Is concerned.

The owner of the park, the D.C. Department of
Recreation and Parks, was not and, as far as we know,
iIs not a coapplicant iIn this case. Accordingly, the
site north of Massachusetts Avenue cannot be part of
the original PUD except by a new application.

Second Baptist Church as a party in this
case believes that the interest of the nearby
property owners and residents developing this city
would be better served if the site north of
Massachusetts Avenue were reviewed as a separate and
new planned unit development and that way the park
and all of the other issues as far as the land area
use is concerned can be addressed. We believe that
we would be better served iIn terms of the higher
quality of development plan 1f this process iIs set
aside and we are allowed to look at this as a new
planned urban development case.

CHAIRPERSON  KRESS: Most of this

testimony really belongs at the hearing.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

99

MR. GROSS: Our point is, | guess, going
further, we have a major property immediately across
from the proposed location of the apartment house and
haven®"t had much involvement in the planning here as
they would have if the letter of the regulations were
being followed if It were either a separate PUD and
more carefully planned somehow. Our bottom line is
really that as with legislation generally, the plain
meaning of the rules need to apply unless there is
some good reason for the plain meaning not to apply.

That concludes our comments.

MR. FRANKLIN: Madam Chair?

CHAIRPERSON KRESS: Certainly.

MR. FRANKLIN: Educate me about why there
would be more change to participate iIf this were a
separate PUD than a modified PUD.

MR. GROSS: Well, the impression we have
is that the apartment house found its way north of
Massachusetts Avenue as a function of the plan south
of Massachusetts Avenue. Secondly, there are these
questions and 1 don"t want to go too far into the
substance about how accurately the deck area north of
Massachusetts has been documented and there seem to
be some discrepancies.

MR. FRANKLIN: Well, 1 understand there
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are all kinds of issues you want to raise but why
procedurally are you disadvantaged by a modification
as distinguished from a separate PUD?

MR. GROSS: Well, 1 think Rev. Terrell is
expressing -- we are expressing a preference. There
can still be full involvement but --

MR. FRANKLIN: You are here.

MR. GROSS: Yes.

CHAIRPERSON KRESS: And you are a party.

MR. FRANKLIN: And you are a party. Now,
it may be that the applicant has not reached out to
you in the way you would expect to be but it seems to
me that"s not the result of a procedural process of
our own regulations. It is a result, perhaps, of
what the applicant has or has not done.

MR. CLARENS: And furthermore, it seems
to me that all we"re doing is postponing a decision
on the issue of contiguity until we here precisely
the merits of the case. We will rule on the issue of
contiguity based on the merits because we cannot rule
on the basis of the strict applications of the
regulations because that®"s the whole purpose of
having a Commission such as this to look at the
regulations and look at good and orderly planning of

the city. That doesn"t mean we can ignore the
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regulations but we can definitely take planning
principles. If we find that those principles are not
in place and not beneficial, very well they might end
up having two PUD*s or not changing the
modifications. We don"t know where we"re going to
go. All we"re saying is let"s move forward, hear the
case, have an opportunity for you to tell us
everything that is wrong with our proposal and they
will tell us everything that is right with the
proposal and then we"ll make a decision.

REV. TERRELL: Right. And 1 appreciate
that very much and 1"m clear on terms of how the
process moves. What we were simply trying to do was
essentially to raise our objections and then have you
tell us at what point we will be allowed to speak and
be heard.

CHAIRPERSON KRESS: Thank you. Would
Corporation Counsel like to opine prior to our vote?

MR. BRENNAN: I think a few folks are
going to go --

MR. CLARENS: Walking in the park.

MR. BRENNAN: No.

CHAIRPERSON KRESS: By the way, thank you
very much.

MR. BRENNAN: 1 think that there are
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some legal issues that can be decided now. |1 think
the Commission wants to either postpone those or
include them in a later decision that includes the
planning issues. That"s certainly within the bounds
of their discretion and authority. But like Mr.
Sher, while he"s all zonist, he"s also got the legal
position and 1 think that there are -- |1 think the
regulations themselves do speak to contiguity. |
think that the Adopt-A-Park proposal, which has now
been executed, would be sufficient to give the
incorporation of this property into the PUD so that
you would find it legally sufficient to include it as
contiguous. You may either accept that now and
decide how you want to deal with the merits later, or
you may -- | understand you®ve made a suggestion that
you would like to consider both issues at another
point.

MR. FRANKLIN: Well, what I"m hearing it
says that we could, in the opinion of the Corporation
Counsel, proceed to the merits because he believes
that it is legally sufficient for us in the light of
this language and the regulations, at least for
purposes of reaching the merits, consider this
provisionally contiguous.

MR. BRENNAN: I think that leads us to
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the same spot. I think that we"ve held one less
thing In abeyance getting there.

MR. FRANKLIN: So I would ask Mr. Clarens
iT he wishes to renew his motion.

MR. CLARENS: Yeah. I don"t think the
motion was ever taken away.

CHAIRPERSON KRESS: It s still on the
table.

MR. FRANKLIN: If it"s still on the table
111 be glad to second it.

MR. HOOD: 1 had already seconded it.

MR. FRANKLIN: Oh, had you? 1"m sorry.

CHAIRPERSON KRESS: So what is the motion
now? Because we"ve talked about changing it.

MR.  CLARENS: Well, there 1is a
preliminary issue before the Commission saying that
this case should not be heard because there is a lack
of contiguity between the properties. My motion is
basically to say that we would proceed to hear the
merits of the case and that we would make a decision
on the 1issue of contiguity based not only on the
legal 1issues but based on planning issues at some
point further down the road and that the project
request for modification might fail on the basis of

lack of contiguity but the contiguity would have been
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established both legally and planning wise or sort
of, you know, at the same time.

CHAIRPERSON KRESS: Is that all right
with you? That motion.

MR. CLARENS: IT we establish that the
agreement doesn"t really --

MR. HOOD: Is that the motion?

CHAIRPERSON KRESS: That was the motion.

MR. HOOD: I1°11 second it.

MR. CLARENS: It"s all recorded on the
tape recorder.

CHAIRPERSON KRESS: Okay . Any
unreadiness to vote? All iIn favor signify by saying
aye.

EVERYONE: Aye.

CHAIRPERSON KRESS: Opposed?

MS. BROWN: Still will record the vote as
four to zero.

CHAIRPERSON KRESS: Perfect.

MR.  CLARENS: That*s complete the

preliminary matters.

CHAIRPERSON KRESS: 1 don"t know that it
does. 1 wanted to ask Ms. Dwyer if she had anymore.
MS. DWYER: I have no more preliminary

issues. | just want to preserve for the record our
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objections to your rulings on disqualification and
whether the original PUD approval had lapsed. 1 just
need to state that for the record. We have no
further preliminary issues.

CHAIRPERSON KRESS: Good. Thank you.
The next thing we do is set the case for hearing.
Okay. We don"t happen to have the calendar. It does
have to be reannounced anyway. Does it not?

MR. BRENNAN: I believe so, yes.

CHAIRPERSON KRESS: I"m sorry Ms. Sheri
Pruitt-Williams isn"t here. She keeps our calendar
so I can"t tell you exactly when but we do have to
the 40-day announcement so as soon as we can do that
and set it in the calendar.

MR. CLARENS: It is important that the --

CHAIRPERSON KRESS: We need 40 days for
the announcement.

MR. CLARENS: We"re going to make an
attempt at correcting or perfecting the application
prior to -- perfecting the application so that the
advertisement will 1include the advertisement for
extension and modification of the PUD which I don"t
think was advertised in the original advertisement.

MR. FRANKLIN: Yes, 1 think the applicant

should present the material that is required under
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our extension regulations.

MR. CLARENS: All right.

CHAIRPERSON KRESS: And basically we
would consider probably with all of the discussion
another submittal to include all of the things that
have not been included and that some of which --
there were some drawing problems some of which have
been cleared up. I"m not sure they all have but 1
would almost see this as almost a totally new, in my
recommendation, submittal to us. Any other
discussion?

MR. CLARENS: A perfected submittal.

CHAIRPERSON KRESS: A perfected
submittal. Thank you. Any other issues or
discussions? Is this a continuance, | guess? No,

it"s not really since we"re having it readvertised.
Am 1 closing this as a continuance? I am closing
this meeting. | am continuing this meeting subject
to reannouncement, renotification.

(Whereupon, off the record at 9:45 p.m.)
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